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49TH ConcREss, } HOUSE OF REPRESENTATIVES. { REPORT 
2d Session. ; í ; No. 4177. 


TREATY WITH THE HAWAIIAN ISLANDS. 


Marcu 3, 1887.—Laid over and ordered to be printed. 


Mr. TUCKER, from the Committee on the Judiciary, submitted the fol- 
lowing 


REPORT: 


The Committee on the Judiciary, to whom was referred the following resa- 
lution on the 22d of January, 1887, bég leave to report thereon: 


The resolution is in the words following : 


Mr. Wallace submitted the following ; which was agreed to: i 

“ Whereas.it has been stated in the public prints, and is no doubt true, that the 
President and Senate have agreed to and ratified a convention, by which the terms of 
the treaty made between the United States and the Government of the Hawaiian 
Islands on the 30th day of January, 1875, have been extended for seven years longer, 
and beyond the period limited for its operation by the original treaty; and 

‘Whereas by the original treaty it was agreed that certain articles therein men- 
tioned were to be admitted to the United States free of duty; and 

‘Whereas the original treaty was by its terms subject to the confirmation of au act 
of Congress, which provision is not inserted in the convention said to have been rati- 
fied: Therefore, 

“ Resolved, That the Committee on the Judiciary be instructed to inquire into the 
facts hereinbefore recited, and to report to this House as soon as possible whether a 
treaty which involves the rate of duty to be imposed on any article or the admission 
of any article free of duty can be valid and binding without the concurrence of the 
House of Representatives, and how far the power conferred on the House by the Con- 
stitution of the United States to originate measures to lay and collect duties can be 
controlled by the treaty-making power under said Constitution. ` 

“ Resolved, That the President be requested to lay before the House, if consistent 
with the public welfare, a copy of the treaty, or convention, proposed to the Senate 
and ratified by that body, between the United States and the Government of the, 
Hawaiian Islands. 

“< Resolved, That the Committee on the Judiciary may re port at any time under the 


. foregoing resolution.” 


The question thus referred to the committee is one of great importance 
in its relations to our foreign intercourse and our internal government. 

The treaty-making power is granted in these terms: 

He [the President] shall have power by and with the advice and consent of the 
Senate to make treaties; provided two-thirds of the Senators present concur. (Con- 
stitution United States, Art. IT, sec..2, el. 2.) 

The President is the active in strument in the treaty-making power; 
he has the power to make a treaty which two-thirds of the Senators 
either advise or consent to. 

. The power is delegated to the President by and with the advice and 
consent of the Senate, and is expressly prohibited to the States. (Con- 
stitution of the United States, Art. I, sec. 10.) 

The power is not only prohibited to the States and delegated to the 
President and Senate, but there is no part of the Constitution which 
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expressly divides the power with any other Department or officer of 
the Federal Government. 

- And it has been further claimed in behalf of this power, that “treaties 
made under the authority of the United States shall be the supreme 
law of the land.” (Constitution of the United States, Art. VI, cl. 2.) 

These clauses constitute the full title of the treaty-making power. 
No other clause refers to it. On these therefore the extent and nature 
of the power must rest. 

It will not be denied that the power is exclusive; that is, that all 
which is involved in the power to make treaties is exclusively vested in 
the President and Senate. 

But it is claimed that the power is not only exclusive, but is unlimited. 

This term may have two references: 

1. It may be unlimited as to the objects over which it may be exer- 
cised. 

2. Or it may be unlimited in the extent of its operation on the objects 
within its scope. 

The first question is as to what things the treaty-making power may 
contract: and the second as to what limits, if any, there are in the 

_ power to treat as to those things within its scope. 

The first relates to the objects within the scope of the power: the 
second, to the extent of the power over such objects. The first may be 
limited and the second unlimited, or vice versa. 

It might be conceded that the power is absolute as to the objects 
within its grasp, and yet those objects be themselves limited in number. 
The degree of power is one thing, the number of objects subject to the 
power an entirely different thing. 

The discussion may, therefore, be analyzed so as to present two in- 
quiries : 

1st. Is the power itself absolute and unconditioned and unlimited ? 
Ifnot, what are its limitations ? 

2d. "Does it extend to and embrace all subjects? If not, to what sub- 
jects is the power restrained ? 

Even as to those matters, which are clearly within the scope of the 
treaty power, there can be no question that it is, like all other powers, 
a trust power, delegated to the Government for the great objects named. 
in the preamble to the Constitution, and implied in the other clauses of 
that instrument. It cannot be so exercised as to defeat the purposes of 
the Constitution. 

While it will be conceded that a treaty may make peace, yet it is 
equally true that it cannot make peace upon terms which would sur- 
render a State of the Union to a foreign power, nor make invasion of a 
State by a foreign power lawful, in the face of the duty of the United 
States to protectevery State against invasion (Constitution of the United 
States, Art. IV, sec. 4), nor to “dissolve the Union, nor to change the Con- 
stitution itself, nor to ‘divest the States of powers reserved to each by 
the tenth amendment to the Constitution, nor to deny the essential 
rights of liberty secured by its express terms to its people, as in respect 
of the habeas corpus, bills of attainder, and the like. (Constitution of the 
United States, Art. I,sec. 9.) It cannot be held with any show of reason 
that these limitations upon legislative power, these duties imposed on 
the United States as a governmental corporate being, can be set at 
naught by a treaty of peace. Such a construction of the Constitution, 
besides being a reductio ad absurdum, is contrary to the whole frame- 
work of the system, and to its plainly expressed purposes. 
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So that it cannot be maintained that this power is absolute and un- 
‘limited, even as to the rightful subjects within its scope. As to such 
subjects the power is limited in its exercise by the plain and expressed, 
or clearly implied, trusts upon which the power was delegated. 

But the case becomes stronger when we consider the second inquiry 

. above presented. Can it be maintained that the essential rights of the 
States, of the people, or of the citizen, secured by the Constitution, are 
within the scope of the treaty-making power? Can the President and 
Senate make a treaty which touches these subjects? Are they not be- 
yond its scope? Can a treaty be.made which shall divest the citizen of 
his constitutional right to habeas corpus? Can a treaty reduce a State 
to a province, or so amend the Constitution as to deny its equal vote in 
the Senate, or subject it to a government not its own, or to a central- 
ized government of the Union? 

it may be said that these are extreme cases. The answer is, they 
are the tests of the extent of this power. They only prove beyond dis- 
pute that if the power were unlimited over the rightful subjects for its 
exercise, which has been and is denied, yet the question still remains, 
are all subjects within its scope; and, if not, what are included and 
what excluded ? 

The instant it is admitted that the power has limitations even as to 
what-is rightfully subject to it, the question at issue is narrowed to de- 
termining all these limits on principles of justice and of fair interpreta- 
tion of the Constitution. 

Before proceeding with this inquiry two preliminary objections have 

. been stated to any limitation upon the binding effect of a treaty. 

First.. Ib is said that as a treaty is a compact between two nations 
itmust abrogate all acts of either contrary toits terms. In other words, 
that a compac} between two parties must be supreme over the separate 
acts of either. 

This may be conceded, although it will appear upon well-considered 
cases not to be so broadly adjudged. (Foster v. Neilson, 3 Peters, 314; 
Turner v. American Baptist Union, 5 McLean, C. O. R., 344; Taylor v. 
Morton, 2 Custis, C. C. R., 454; Cherokee Tobacco, 11 Wall., 616; 
Head-Money Cases, 112 U. Š. Rep., 580.) 

But this proposition can only be true when the compact is complete 
and perfect. Ifitis ultra vires, or is inchoate, needing any other act to 
complete its binding efficacy, it is petitio principii to claim that a treaty, 
which may need legislation in order to bind the nation, is a compact, 
which needs none, and which abrogates all laws repugnant to it. 

Second. Butit is said that foreign nations know nothing of the con- 
stitutional distribution of political powers, and that the treaty, so called, 
must in good faith be held supreme, despite a lack of what the Consti- 
tution may seem to require for its completeness. 

But this position is unsound. The maxim qui eum alio contrahit, vel 
est, vel debet esse non ignarus conditionis ejus is conclusive upon the for- 
eign nation. That nation has no right (especially as to the United States, 
which have a written Constitution) to hold us bound by a paper net 
executed according to our Constitution. That nation need not be de- 
ceived. Willful blindness to a fact or negligence in taking note of what 
is within reach of inquiry is notice in law. As well might the foreign 
power assume the faith of the United States bound by a treaty without 
the consent ofthe Senate, as by a treaty made by President and Senate, 
which lacked legislative sanction, if our Constitution makes it incom- 
plete without such sanction. 

These objections involve the petitio principii, and are unsound. 
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The question then recurs, what limitations are there on the power of 
the President and Senate to make treaties? Or, to limit the inquiry to 
the terms of the resolution referred to us, can a treaty (so’ called) 
made by President and Senate repeal existing tax laws or impose 
taxation proprio vigere, or make it imperative on the House of Repre- 
sentative, to pass laws conforming to the terms of the treaty relative to 
taxation ? q 

A treaty is & contract, compact, or agreement between nations. It 
binds each nation when made by its lawful authority. If net so made, 
it is not binding at all. The agency through which the national faith is 
bound must be authorized to bind it. The power to make some con- 
tracts may be exclusive and even absolute, but the question still re 
mains, what contracts may be made?’ When, therefore, it is asserted 
that the President and Senate alone have authority to make treaties, it 
does not follow that it may by treaty do anything which. is a possible 
subject of contract. What subjects the treaty power embraces is un- 
touched by the conclusion of the exclusive authority to make treaties 
being vested in the President and Senate. 

What limitations exist as to the subjects within the treaty power are 
to be determined by the circumstances. 

. Vattel declares a treaty is not valid which is contrary toa former one 
with another nation. (Vattel, Book II, chap. 12, sees. 164, 165, p. 196; 
2 Phil. International Law, 75.) 

So he declares that no treaty is binding on a nation which is perni- 
cious to the nation for whose safety the Government is constituted a 
trustee. (Vattel, Book II, chap. 12, sec. 160, pp. 194-5.) 

It is from the fundamental laws of each State that we must learn where-resides the 
authority thatis capable of contracting with validity in the name of the State. (Id., 
section 154, p. 193.) » 

It is therefore beyond question, that a treaty is invalid which destroys 
the constitution of the nation, or the rights of its people thereby se- 
cured. A treaty cannot'violate the constitution of the nation. Itis a 
sound principle of international law, on the'high authority just cited, 
that. the Government of a nation cannot annul the constitution from 
which its authority is derived. 

But itis also a clear constitutional doctrine. The language of the 


Constitution of the United States, which gives the character of “ su- 


preme law” to a treaty, confines it to “treaties made under the au- 
thority of the United States.” That authority is limited and defined 
by the Constitution itself. The United States have no unlimited but 
only delegated authority. The power to make treaties is bounded by 
the same limits which are prescribed for the authority delegated to the 
United States by the Constitution. To suppose that a power to make 
treaties with foreign nations is unlimited by the restraints imposed on 
the power delegated to the United States would be to assume that by 
such treaty the Constitution itself might be abrogated and the liberty 
of the people secured thereby destroyed. The power to contract must 
be commensurate with and not transcend the powers by virtue of which 
the United States and their Government exist and act. it cannot con- 
tract with a foreign nation to do what is unauthorized or forbidden by 
the Constitution to be done. The power to contract is limited by the 
power todo. (3 Story, Com. on Const., sec. 1501.) 

It is on this principle that a treaty cannot take away essential liber- 
ties secured by the Constitution to the people. The treaty power must 
be subordinate to these. A treaty cannot alien a State or dismember 
the Union, because the Constitution forbids both. 


e 
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In all such cases the legitimate effect of a treaty is to bind the United 
States to do what they are competent to do and no more. The United 
States by treaty can only agree with another nation to perform what 
they have authority to perform under the constitutional charter creating 
them. The treaty makes the nexus which binds the faith of the Union 
to do what their Constitution gives authority to do. A treaty made 
under that authority may do this; all it attempts to do beyond it is ultra 
eires—is null, and cannot bind them. 

We advance to a further limitation. Can'a treaty do what the Con- 
stitution has expressly delegated to another department the exclusive 
and independent authority todo? Orcanatreaty compel a department 
to do what the Constitution submits to its exclusive and absolute wiil? 
and is not the obligation of the treaty conditioned upon its free action 
in those things which the Constitution confides to it as an exclusive and 
independent department? 

if a treaty has any operation to supersede legislative action, or to 
constrain it, it would follow that by treaty a State might be admitted 
into the Union. Congress alone has that power. The treaty between 
the United States and Texas did not propose to make her a member of 
the Union, and the admission was made by the action of Congress. 

Congress has power to naturalize foreigners. A treaty cannot do so 
without or contrary to the will of Congress. Soas to bankruptey, pat- 
ents, copyright, coinage of money, &e.; ; so as to" Army, Navy, postal 
service, exclusive legislation i in the District of Columbia. Ifa contract 
may be made with a foreign nation as to all these subjects, which is ob- 
ligatory on the United States, then it follows that foreign intervention 
in all our internal concerns may supersede under treaty stipulations 
all the powers of Congress intrusted to it by the Constitution. The 
cases of the power to tax and to appropriate money to publie objects is 
a stronger case than any other against the construction which gives 
this supremacy to the treaty power. The same results follow as to the 
powers of the President and of the judiciary. These, too, may be sub- 
ordinated by treaty to the supreme control of foreign nations, through 
the action of the treaty-making power, under this construction. Treaties 
may thus usurp the chair of the Executive and the bench of the judges. 

Strong as the argument is against this construction upon its appar- 
ent absurdity, your committee propose to subject the theory to the an- 
alysis which its importance demands. 

First. Upon fair principles of interpretation of the Constitution, let 
us examine this large pretension for the treaty-making power. 

Itis a familiar canon of interpretation of all papers, and of the Con- 
stitution of the United States, to give such construction to each part as 
that all shall stand together in the integrity of each, where the repug- 
nancy between them is not unavoidable. 

By our admirable system of government certain powers are dclegated 
by the people to a general government for important general purposes, 
while a large mass of power is reserved to the States respectively, or 
to the people. (Constitution of the United States, tenth amendment.) 
The powers so delegated to the United States are distributed between 
three departments—the legislative, executive, andjudicial. Hach is ab- 
solutely exclusive in its appointed sphere of action. 

All legislative power granted is vested in Congress. (Constitution 
of the United States, Art. I, sec. 1, cl.1.) The exevutive power is vested 
in the President, except that in appointments to office, and in making 
treaties, a branch of Congress, the Senate, participates. The judicial 


department is confided to a Supreme Court and other courts. The 
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powers of each are defined. In their independent positions as parts of 
the whole organism, they are made consistent by so construing their 
powers as to prevent collision and to make them harmonious in action. 

In the masterly judgment of Chief-Justice Marshall, in Maybury vs. 
Madison (1 Cranch, 49), and Fletcher vs. Peck (1 Cranch, 87), we see how 
the exclusive law-making power is not obstructed, but is made to yield 

to the supremacy of the Constitution under the judicial authority to 
declare what law is operative. 

In the jealous vigilance with which the domain of law making and 
that of law executing are defined and separated during our whole his- 
tory, we see how apparent repugnaney is reconciled, conflicts adjusted, 
and the constitutional orbits of the two departments are preserved from 
collision. 

In all these cases absolute terms are qualified so as to harmonize dif- 
ferences and make seeming conflicts consistent with the integrity of the 
power of each department and the harmonious action of the whole or- 
ganism. 

Apply this canon to the question in issue. 

The treaty-making power by itself seems to be absolute and uncon- 
ditioned. Nothing is said which indicates its dependence upon the 
legislative department. This is all that can be claimed for it, and is 
freely conceded. 

But look at the powers of Congress—that body whose laws are made 
for the protection of the people and their liberties: : 

All legislative powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. (Constitution 
of the United States, Art. I, sec. 1.) 

The Congress shall have power to lay and collect taxes, duties, imposts and excises, 
to pay the debts and provide for the common defense and general welfare of the United 
States; but all duties, imposts and excises shall be uniform throughout the United 
States. (Constitution of the United States, Art. I, sec. 8, clause 1.) 

All bills,for raising revenue shall originate in the House of Representatives; but 
the Senate may propose or concur with amendments, as on other bills. (Constitution 
of the United States, Art. I, see. 7, clause 1.) aye 

A bill passed by both houses becomes a law when approved by the President. (Con- 
stitution of the United States, Art. I, sec 7, clause 2.) 

No money shall be drawn fromthe Treasury but in consequence of appropriations 
made by law ; and a regular statement and account of the receipts and expenditures 
of all public money shall be published from time to time. (Art. I, sec. 9, clause 7.) 

Congress shall have power to make all laws which shall be necessary and proper for 
carrying into-execution the foregoing powers and all other powers vested by this Con- 
stitution in the Government of the United States, or in any Department or officr 
thereof. (Art. I, sec. 8, clause 18.) 

This Constitution and the laws of the United States which shall be made in pursu- 
ance thereof, and all treaties made or which shall be made under the authority of the 
United States, shall be the supreme law of the land; and the judgesin every State 
shall be bound thereby, anything in the constitution or laws of any State to the 
contrary notwithstanding. (Constitution of the United States, Art. VI, clause 2.) 


All of these provisions are contained in the first article of the Consti- 
tution, which is confined to the law-making power. 


We thus find all the exclusive and absolute forms for grants of power, > 


claimed for the treaty-making authority used, and with great empha- 
sis as to the law-making department. We find the supremacy claimed 
for the treaty asserted primarily for the laws made in pursuance of the 
Constitution, and, most strikingly, that the power to give effect to and 
to carry into execution the powers vested in the Government of the 
United States or in any Department or officer thereof (which includes 
the treaty power) is vested in Congress through the agency of neces- 
sary and proper laws. (Constitution of the United States, Art. VI, 
clause 2, Art. I, section 8, clause 18.) 


b 
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This clause is most pertinent to this discussion. A treaty is an agree- 
ment to do or not to do. It is in many cases, to use a law phrase pecu- 
liar to contracts, executory. It is not executed. It does not act, it agrees 
to act. The deed must be done by another than the party making the 
agreement to do, which is the treaty. 

This clause declares that ‘Congress shall have power to pass all laws 
necessary and proper for carrying into execution all powers vested by 
this Constitution in the Government of the United States or in any 
Department or officer thereof.” ` 

This language makes it clear that while the executory agreement is in 
the treaty-making power, the power of execution is vested in Congress. 
It is a power of indepen dent action not constrained. It is a power to 

‘do or not to do, as Congress may decide. ~The treaty is thus made to 
depend for its consummate obligation on the action of Congress, not of 
constraint, but of independent will; and therefore no such treaty can 
bind the country’s faith until the power which makes the executory 
stipulations of a treaty obtains concurrence from the power which alone 
can carry the agreement into execution. 

This clause establishes beyond doubt that the validity of a treaty is 
conditioned on the will of Congress, and it is totally inconsistent with 
a purpose to supercede the law-making by the treaty-making authority, 
or to subordinate the former to the latter, by constraining the conform- 
ity of the action of Congress to that of the President and Senate. 

The construction of the two parts of the Constitution must be such 
as to make them consistent, and not repugnant. 

But another canou of construction may be invoked. It is true the 
power to make treaties is without express limitation; but so is the tax 
power; it is more;it is in terms exclusive of all participation in the 
origination of bills toraise revenue. A general expression for the grant 
of power must always be qualified by a special grant of anything com- 
prehended under the general phrase. How then can a general grant 
to make treaties fail to encounter an exception from a special and ex- 
clusive grant to this House to originate, and to Congress to pass, all 
bills to raise revenue ? . 

If the claim of supremacy for a treaty be admitted in the matter of 
taxation, then the President and Senate may levy taxes to the exclu- 
sion of the House of Representatives, or confine it only to the registra- 
tion of the will of the President and Senate. How can this consist with 
the right to originate tax bills by the House, and the only right of the 
Senate to propose or concur with amendments? How can the exclusive 
power of the House to originate stand with the exclusion of the House 
even from the consideration of the treaty which levies taxes? 

But if this claim be admitted in the case just stated, then a fortiori 
a treaty may borrow money, regulate commerce, coin money, establish - 
post-offices and post-roads, raise armies and navies, regulate the militia, 
establish bankrupt laws, and laws as to naturalization, and patents, and 
‘copyright, and exercise exclusive legislation in the District of Columbia. 
It may.thus by a perpetual treaty annul or paralyze all the powers of 
Congress, and admit a foreign nation to exact, with the alternative of 
war, a compliance with these sweeping stipulations in the internal 
government of the people of the United States. — 

Such, consequences, the logical result of the claim asserted, are con- 
clusive against its validity, and demonstrate the fallacy of the construt- 

. tion of the Constitution on which it rests. 

The result from a true construction of the Constitution is this: Both 
powers are independent in their respective orbits. The law-making 
H. R, 2 a7 ‘ 
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power must be heard in its fall voice in all that operates on the people 
as statutory law. Their taxes must be collected and their money ap- 
propriated by the laws of Congress. Their commerce, their defense by 
Army and Navy, their coinage, their citizenship, and their internal ad- 
ministration must be under the control of the legislative department. 

The Congress cannot reach out to negotiate swith other nations. It 
cannot make compacts or agreements. It may condition its own legis- 
lation on that of foreign nations, and thus make overtures of interna- 
. tional policy. But the nevus of international faith must be bound by 
the treaty-making power, and Congress may pass the laws necessary and 
proper to carry into execution the stipulations of a treaty. The treaty 
is executory and tentative as to all which it cannot do of and by itself 
and which requires the perfecting and completing hand of the legis- 
lative power. 

This construction makes all parts consistent. The contrary construc- 
tion lays the executive and legislative departments under the arbitrary 
and supreme dictation of the President and Senate. It does more. It 
may hold them by a chain for years or forever, binding future Presi- - 
dents and Senates and Houses of Representatives to the will of a for- 
eign power, a chain which can only be broken by a rude appeal to war. 

The domain for the operation of municipal law cannot be invaded by 
the authority which makes compacts with foreign nations. The pri- 
mary trust of all Governments is the welfare of the people for which 
they are created; the interference of a foreign will in internal affairs 
must be secondary and subordinate. This is modern international law, 
and must be that wpon which a republic will insist. In its nature 
therefore, an executive treaty ought not to frame or modify municipal 
law for any people, and cannot, under our Constitution. A treaty can- 
not disjoint or disturb the equipoise of powers fixed by the Constitu- 
tion. It cannot be the main-spring of authority, nor derange the 
constitutional distribution of powers. Such a treaty cannot bind the 
United States to do what Congress alone can do under the Constitu- 
tion, unless Congress by law consents, nor can such treaty bind a for- 
eign power to do what is not in harmony with the domestic policy of 
this country. 

The argument may be thus statea: The Constitution has created di- 
verse agencies for the different functions to be performed. The power 
of taxation is exclusive in Congress. The power to make treaties is 
exclusive in the President and Senate. These two are independent 
of each other, with no direct control by either over the other. How 
can the agent to make a treaty make a valid one which assumes for that 
agent the power to do what the Constitution denies to it, and takes from 
another agent a power the Constitution has given to it? Under cover 
of a contract to do a thing, this would involve a power in the agent to do 
what was forbidden to it by the Constitution. In other words, by as- 
suming authority to.contract with a foreign nation to do what the Con- 
stitution forbids it to do, it would confer the forbidden power on itself, 

This conclusion seems upon the analysis of the Constitution to be es- 
tablished upon impregnable grounds, which subordinates foreign policy 
to home government, treaty stipulations with foreign nations to the mu- 
nicipal law, and admits no entangling alliance with alien nations to an 
intrusive control of the laws made by Congress for the promotion of the 
welfare and protection of the liberties of the people. 

The inquiry may be suggested, Upon what, then, can the treaty- mak 
ing power operate independently of that of Congress? 
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The answer is not difficult. The status of war created by Congress 
may be determined by a status of peace created by treaty—agreements 
as to mutual extradition, mutual expatriation, for the cession of terri- 
tory to the United States, mutual intercourse by ambassadors, &c., and 
all proposals as to matters which may be consummated by statutory 
law. 

Some stress is laid upon the power of a treaty of peace to repeal a 
declaration of war. Itis conceded that this may be, but the reverse is 
equally true. A peace by treaty to-day may be ‘repealed by a declara- 
tion of war to-morrow. Congress cannot create the status of peace by 
repealing its declaration of war, because the former requires the concur- 
rence of two wills, the latter but the action of one. Suppose a treaty 
with Great Britain provided that the United States should never keep 
an army or navy except by its consent, or should make a permanent ap- 
propriation for an army, when the Constitution declares none shall be 
made for a longer period than two years, it cannot be supposed that 
Congress could not repeal or rather disregard such stipulations. Thus 
the war power in Congress may annul the action of the treaty power. 

Your committee is not centent to rest the conclusions thus reached by 
& critical analysis of the Constitution upon this view alone. They will 
be found to be sustained by the historic analogy of our system of gov- 
ernment with that which it so closely resembles in respect to this sub- 
ject, and by the processes by which the balances of our Constitution 
were finally adjusted. by. its wise framers. 

While the constitutional system of our great Republic differs very 
much from that of Great Britain, it is an historic fact that ours was 
‘framed upon the British model as to the distribution of the functions of 
the three departments of government, with a radical departure in respect 
to the sources of the powers of all of them. Annul the hereditary prin- 
ciple as the source of authority in the British constitution, and substitute 
the popular will for it, and the likeness between the two in the distribu- 
tion of powers is very striking. 

By the British constitution the powers of war and peace—of treaty- 
making—are in the Crown. The power over taxation is primarily in the 
Commons, as a consummate law, in King, Lords, and Commons. All 
money bills, to levy taxes and to appropriate their proceeds must origi- 
nate with the Commons. 

The treaty power in the Crown is as absolute as the money power in 
the Commons. The Crown can no more levy taxes orappropriate money 
than the Commons can make treaties. Independent in their spheres, 
these rival powers are conditioned for consummate effect upon the will 
of the other. The Crown would not dare by treaty to levy a tax, or 
put its hand into the nation’s treasury. Nor is the nexus of completed 
‘compact ever formed in cases requiring the change of laws relating to 
taxation, or the appropriation of money, until the supreme guardians 
of the people’s liberties shall yote a supply. The national faith is never 
bound, in practice is never pledged, until Parliament, under the originat- 
ing will of the Commons, shall pronounce its fiat. (Lawrence’s Wheaton 
International Law, 457.) 

The treaty of Utrecht, in respect of reciprocity of commerce between 
Great Britain and France, was never consummated, Parliament reject- 
ing it. (1 Mahon’s Hist. of England, p. 24, cited by Wheaton, supra.) 

In such cases the British faith is never pledged until Parliament sanc- 
tions the terms of the treaty. The validity of the compact is dependent 
on the will of Parliament, and no other nation can claim England to be 
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bound by any act of its Crown which trenches upon the constilitional 
powers of Parliament to legislate for the interests of its people. 

Your committee deem it unnecessary to dwell farther on this well- 
settled doctrine of the British constitution. The supremacy of the law- 
making power over the treaty power of the Crown, and the dependence 
of the validity of the latter on the independent and unconstrained voli- 
tion of Parliament, stand out in English history as the muniments of 
popular liberty against the influence of foreign natious in the control of 
the essential rights and interest of the English people. 

This striking fact was well known to the framers of the Federal Con- 
stitution; is well known to the civilized world as a fundamential princi- 
ple in their international relations with England. No nation would 
charge a breach of compact on England because the proposal by treaty 
of the Crown failed of parliamentary sanction. Faith cannot be broken 
until it is pledged, and the pledge of England is not given in such cases 
until the word of her monarch is confirmed by the law of her Parlia- 
ment. 

When the States of the Confederation came to adopt articles for their 
general government, finally ratified and going into operation in March, 
1781, this question was brought to their consideration with a full view 
of the British constitution. 

By these articles the power to regulate commerce with foreign nations . 
and the sole power of internal taxation and of tariff revenue remained 
with each State. Congress had no tax power. 

But Congress had the war and peace power and that of making 
treaties; the States peng denied that power without the consent of 
Con gress. Articles VI and IX. 

The possible conflict between these related powers was avoided by 
precise provisions. 

In the sixth article it was provided that “no State shall lay any im- 
posts or duties, which may interfere with any stipulations in treaties 
entered into by the United States in Congress assembled with any 
king, prince, or state in pursuance of treaties already proposed by 
Congress to the courts of France and Spain.” 

In looking at those treaties we find the only limit upon the power of 
the States as to imposts aud duties was against any discrimination 
which would not place the foreign nation on the footing of the most 
favored. It did not interfere with the tax power at all, except to for- 
bid injurious discrimination against the nations with whom treaties: 
were made. 

In the ninth article it was provided, “That no treaty of commerce 
shall be made whereby the legislative power of ‘the respective States 
shall be restrained from imposing such imposts and duties on foreigners 
as their own subjects are subjected to, or from prohibiting the exporta- 
tion and importation of any species or commodities whatsoever.” 

Here again the only limit was against a discrimination to the prejudice 
of foreigners. 

In both cases the amount and method of taxation and the regulation 
of commerce by the States was left untouched by the treaty power, and 
it is obvious that, had the two clauses above quoted been left out of the 
articles, no qualification of the power of the States in the matter of taxa- 
tion and commerce would have been admitted by reason of the treaty- 
making power in Congress. 

Without dwelling upon these provisions, they serve to show that the 
men who framed those articles saw the need of defining precisely wherein 
the treaty power might intrude upon the power of the States over taxa- 
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tion and commerce, and that they were sedulous to conserve the legis- 
lation in these matters by the States from the treaty power of Congress, 
the same body in which the legislative power of the Confederation was 
vested. 

But when the Federal Convention met in May, 1787, to revise these 
articles, and when the tax power for Federal purposes and that over 
commerce were vested in Congress, and the treaty power was vested in 

_ the President and Senate, it will be instructive to mark the process by 
which that great body reached its final conclusion on this subject and 
with what purpose it was done. 

The equality of vote of the States in the Congress of the Confedera- 
tion was not felt so strongly in the matter of taxation, because, though 
the quota of burden borne by each State was fixed by a vote of Con- 
gress according to the value of land in each State, the taxing power was 
exclusively in the States. But when the Convention proposed to vest 
thetaxing power for Federal purposes in Congress, the question assumed 
an importance which menaced the Convention with dissolution. 

Mr. Randolph, of Virginia, and Mr. Charles Pinckney, of South Caro- 
Jina, in an early period of the Convention, proposed skeletons for the 
Constitution upon which all the debates were based. The former pro- 
portioned the rights of suffrage in the national legislature upon the 
“(quotas of contribution, or to the number of free inhabitants, as the 
one or the other may seem best in different cases.” (2 Mad. Papers, 
731.) Mr. Pinckney ‘proportioned it to “the number of inhabitants.” 
(Id., 736-7.) The first plan gave to each branch of the legislature the 
power to originate bills; the second gave the origination of all money 
bills to the Housé, without power in the Senate to alter them. 

In each of these plans the Senate was to be chosen by the House, 
the number from each State being left blank in the proposition of Mr. 
Pinckney. Mr. Pinckney’s plan gave the treaty power to the Senate 
exclasively. (P. 742.) 

But when the small States insisted upon an equal vote in both houses, 
the large States opposed it with strenuous zeal. This conflict was se- 
rious and threatening. The issue was narrowed to a contention upon 
an equality of the States in the Senate. 

Mr. Wilson, of Pennsylvania, showed that twenty-fonr-ninetieths of 
the total population was in seven small States, who would thus control 
sixty-six ninetieths ; less than one-third controlling more than two-thirds. 
(2 Mad. Papers, 1061. ) 

Dr. Franklin said the small States feared for their liberties from a 
proportional representation; and he added, “ If the equality of votes is 
to be put in its plan, the ‘large States say their money will be in 
danger.” (Id., p. 1009.) 

The question being referred to a committee, itreported a plan by which 
the House was based on a proportional representation, and the Senate 
on equality, with the power in the House to originate bills for raising or 
appropriating money, not to be altered or amended by the Senate. 
{Id., p. 1024.) . , 

This report was substantially adopted July 16. (Id., 1108-1109.) 

. The Committee of Detail reported the whole plan August 6. (Jd., 

1226, et seq.) The constitution of the two Houses was as previously 

decided on—the House based on numbers, the Senate on Statés as 

equals. Bills for raising and appropriating money to be originated in 

the House, with no power to amend or alter by the Senate. (P. 1228.) 

The treaty-making power was given to the Senate. (Art. 9, p. 1234.) 
This report was taken up August 7. 
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Mr, Pinckney moved to strike out the clause giving the power to origi- 
nate money bills to the House. 

George Mason said, in his objection to the Senate having equal power 
to originate money bills, “The purse-strings should never be put into 
their hands.” - (P. 1267.) 

- The clause was stricken out by a vote of seven States to four. 

In the debate on the reconsideration of this vote it was repeated 
again and again that the power to originate money bills in the House 
and the equality of the States in the Senate were essentially connected as 
considerations for each other in the compromise agreed on. (Id., p.1270- 
1272.) Mr. Randolph, on moving the reconsideration, urged the two 
provisions as based on mutual consideration, and as a compromise. 
(Id., p. 1297.) The question was reconsidered by a vote of nine States 
to one, 

. The discussion upon it was earnest and able. Mr. Mason urged that 
the Senate represented the States in their political character, and not 
the people. “It was improper therefore that it should tax the people.” 
Hig whole speech is so strong and valuable that your committee beg 
leave to quote it at large. 

Again, the Senate is not, like the House of Representatives, chosen frequently, and 
obliged to return frequently among the people. They are to be chosen by the States 
for six years; will probably settle themselves at the seat of Government; will pursue 
schemes for their own aggrandizement; will be able, by wearying out the House of 
Representatives and taking advantage of their impatience at the close of a long ses- 
sion, to extort measures for that purpose. If they should be paid, as he expected 
would be yet determined and wished to be so, out of the National Treasury, they will 
particularly extort an increase of their wages. A bare negative was a very different 
thing from that of originating bills. i 

The practice in England was in point. The House of Lords does not represent nor 
tax the people, because not elected by the people. Ifthe Senate can originate, they 
will, in the recess of the legislative sessions, hatch their mischievous projects for their- 
own purposes, and have their money bills cut and dried (to use a common phrase) for 
the meeting of the House of Representatives. He compared the case to Poyning’s law, 
and signified that the House of Representatives might be rendered by degrees, like 
the Parliament of Paris, the mere depository of the decrees of the Senate. But in all 
everts he would contend that the purse-strings should be in the hands of the repre- 
sentatives of the people. 

Mr. Gerry said, “Taxation and representation are strongly associ- 
- ated in the minds of the people; and they will not agree that any but 
their immediate representatives shall meddle with their purses.” (Id, 

9. 1309.) i 
i The whole proposition failed of a favorable vote (id., 1316), and the 
convention was again at sea. 

` It was again moved (id., 133031), and was postponed until the powers. 
of the Senate were further considered, especially as to treaties. lt was. 
finally adopted in the form in which it stands in the Constitution, by a 
vote of nine States to two. (Jd., 1531.) 

This fierce conflict (for, as Dr. Franklin said, the contest between the 
Farge and small States was marked by less good temper than any other 
in the convention) was thus ended by securing to the representatives of 
the people the original power to tax the people, with a power to tlie rep- 
resentatives of the States “‘to propose or concur with amendments as on 
other bills.” : 

` In the mean time the power of making treaties was transferred from 
the Senate to the President, by and with the advice and consent of the 
Senate, and a motion to add the House of Representatives was voted 
down by ten States to one (id., 15189), as it had been before (id., 141475). 

During this debate, the necessity in Great Britain for the action of 
Parliament in the execution of treaties was referred to. but the treaty- , 
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making power was unquestionably left to the President and Senate, ex- 
eluding the House of Representatives from any function in their nego- 
tiation. 

The discussion upon these points leaves no doubt that while the 
President and Senate were intended to have the exclusive power to 
make treaties, the jealousy of the convention of the money power being 
in other hands than those of the representatives of the people in the 
House forbids the supposition that the convention ever intended ‘the 
treaty-making power to supersede or override the power of the House 
to originate all bills for raising revenue, or from its part in appro- 
priations of the public money by act of Congress. 

For, it will be observed, when the power of making treaties was in the 
Senate, according to the report of the Committee on Detail, offered Au- 
gust 6, 1787, the power of originating money bills, with no power to amend 
by the Senate, was vested in the House. It cannot be supposed that 

‘ those who were struggling for the people to control their purse-strings 
would have consented to give to the Senate, who could neither amend 
nor alter money bills, a monopoly of the whole money power through 
treaties, to the exclusion of any participation by the House, to whom 
was granted by the same Constitution the exclusive power to originate 
money bills. Such an hypothesis makes the whole contest useless, and 
the action of the convention utterly unworthy of the high intelligence 
of its members. 

And when the final action was taken, it is absurd to suppose that by 
the treaty power the President and Senate might enact revenue laws 
and laws appropriating the money of the people, through the agency of 
treaties, from all participation in which the House was to be excluded, 
when, by the Constitution, to that House was exclusively confided the 
key to the pockets of the people and the key to the door of their 
treasury. : 

But this absurdity is enhanced when we look at the effect of this 
construction upon the then relation of the States and to their relations 
now. 

In 1790, the year after the Constitution went into effect, the total popu- 
lation of the country was 3,843,621. Two-thirds of the States, the small- 
est in population, could ratify a treaty. They contained a population of 
1,685,360. The other third contained a population of 2,160,419. That is. 
to say, the power of taxation of the whole would be given to a minority 
of four-ninths of the people if a treaty could doit. But worse than that, 
the President was to be elected by a body of electors appointed not by 
the people, but in such manner as the legislatures of the States might 
prescribe, and in methods from which the people might be excluded. In 
a certain event he might be elected by a majority of States representing 
but a little more than one-fourth of the whole population. 

This President, so far removed from immediate relations to the body 
of the people, could make a treaty levying taxes upon the people and 
appropriating their money. The only check upon his authority is a 
Senate elected for six years, not by the people, but by legislatures of 
the States. So that upon the theory which gives this power to the Pres- 
ident and Senate, taxes might be levied without act of Congress, revenue 
might be raised by measures originating with the Executive and sanc- 
tioned by the Senate, and the House, in whom was vested the exclusive 
power to originate bills to raise revenue, would be divested of this power 
and excluded even from a potential dissent to their action. ; 

And at this day the result is even more striking. By the census of 
1880, upon this theory, a treaty ratified by two-thirds of the present 
Senate, representing 19,755,532, could levy taxes, against the protest of 
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29,615,818, or by two-fifths against three-fifths of the people. And if 
Dakota were admitted into the Union, then 18,348,529 of the people 
could levy a tax against the protest of 31, 157, 998, or a little over three- 
eighths against the will of nearly five- eighths of the people of the Re- 
public. i 

Such a result is abhorrent to our ideas of popular and representative 
government, and such a construction of the Constitution a stigma upon 
the intelligent patriots who framed it. 

In the sixty-fourth number of the Federalist, Mr. Jay, afterwards 
Chief Justice of the United States, comments on this treaty-making 
power, and asserts its benefits because it is vested in a President and 
Senate, neither of whom are directly elected by the people, nor respon- 
sible to their wishes, nor frequently amenable to their censure; but by 
electors and legislatures, chosen bodies of select men, through whom ~ 
the people cannot easily operate to influence the actions of these treaty 
makers. He argues that secrecy and dispatch are important elements 
in making treaties, and that the long term of Senators, which makes 
them less sensitive to popular sentiment, isa most important consider- 
ation in favor of vesting this power in them. 

This reasoning may be good, unless the treaty-making power embraces 
within its range the power to levy taxes and appropriate money. Ifit 
does, how absurd to Republican ears is the suggestion that taxes should 
be levied on the people in the secret session of a Senate, and with a dis- 
patch which takes no heed of popular protest! The very. argument 
urged by the writer to recommend the Constitution would have shocked 
the public opinion it was seeking to influence had it been supposed 
that by treaty a tax might be levied without the consent of the tax- 
_ payer, or money be appropriated without the people being consulted. 

Your committee will next proceed to consider the precedents in our 
history bearing upon this question. 

By the treaty with Great Britain, known as Jay’s treaty, in 1795, 
there were stipulations as to commerce and duties upon vessels of Great 
Britain and merchandise therein. The question arose as to the execu- 
tion of these stipulations. 

President Washington communicated the treaty for the information 
of Congress March 1,1796. (Annals of Congress, p. 394) Thereupon a 
debate arose upon a resolution calling for papers connected with the ne- 
gotiation of the treaty (Annals of Congress, p. 759), which was adopted 
by a vote of 62 to 37. Among the affirmatives were Abraham Baldwin, 
of Georgia, and James Madison, of Virginia, both of whom were mem- 
bers of the Federal Convention of 1787. “With these are also found the 
great names of Albert Gallatin, Nathaniel Macon, and William B. 
Giles. 

The President replied to the resolution in a carefully worded message 
(Annals of Congress, 760), in which he asserted the prerogative of the 
treaty-making authority in strong terms. He held that a treaty made © 
by the President and ratified by the Senate became obligatory as the 
law of the land. He adverted to the action of the general convention 
already cited, by which the proposition “ that no treaty should be bind- 
ing on the United States which was not ratified by law” was explicitly 
rejected. He closed by saying that “ the assent of the House of Repre- 
sentatives was not necessary to the validity of a treaty”; that the treaty 
showed ‘all the objects requiring legislative provision”; and he, there- 
fore, declined to comply with the resolution. 

It will be noticed that the President, while denying the necessity of 
assent to a treaty by the House, speaks of the objects of the treaty “‘re- 
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quiring legislative provision.” The President must have meant by the 
word “requiring” either that they needed legislative provision or that 
legislative provision was constrained by the treaty. He could not have 
meant the latter, for that would involve a violation of the right of inde- 
pendent action by the House. If he meant that legislative action was 
wanting to the completeness of the treaty, and by the free action of the 
House, it is a confession of an invalidity in the treaty due to the want 
of legislative action, which, when supplied, would give the treaty com- 
pleteness. 

One other point in the message should be noted. Mr. Jay, who ne- 
gotiated the treaty, had written the number of the Federalist in which 
4“ secrecy and dispatch” were named as essential elements in the nego- 
tiation of treaties. -President Washington says, “ the necessity of such 
caution and secrecy was one cogent reason for vesting the power of 
making treaties in the President with the advice and consent of the 
Senate”; and he adds that “to give the House information respecting a 
negotiation would establish a dangerous precedent.” Surely President 
Washington meant no such reason to apply to cases of taxation and ap- 
propriation of money, and he could not therefore have intended to im- 
ply such matters to be within the treaty-making power. 

In the debate which occurred upon the message Mr. Madison, who 
was with President Washington in the Federal Convention, made the 
obvious criticism upon the citation from the Journal referred to by the 
message, that the proposition rejected was one which made the House 
a participant in all treaties. There are some treaties which operate 
proprio vigore, and need no legislation. The proposition would have 
made these depend on the assent of the Housé as well as those which 
needed a law to perfect them. This was the distinction indicated by — 
Mr. Madison in the Convention in the debate on the proposition be- 
tween “ treaties eventual” (complete and final per se) and others which 
were incomplete without law. (3 Mad. Papers, 1415.) 

The House, after long debate, passed the following resolution by a 
vote of 57 to 35, and counting the votes of absentees, the House stood 
63 to 36: 

Resolved, It being declared by the second section of the second article of the Con- 
stitution that the President shall have power, by and with the advice and consent 
of the Senate, to make treaties, provided two-thirds of the Senators present concur, 
the House of Representatives do not claim any agency in making treaties; but that 
when a treaty stipulates regulations on any of the subjects submitted by the Con- 
stitution to the power of Congress, it must depend for its execution as to such stip- 
ulations on a law or laws to be passed by Congress, and it is the constitutional right 
and duty of the House of Representatives in all such cases to deliberate on the ex- 
pediency or inexpediency of carrying such treaty into effect, and to determine and 
act thereon as in their judgment may be most conducive to the public good. 

The House afterwards resolved to carry the treaty into effect, which 
was done by act of Congress. (1 U.S. Stat. at L., 459.) . * 

This precedent shows that the House asserted the principles of its 
independent right to consider and decide upon the execution of the 
treaty, and maintained it by passing a law to carry it into execution, 
which was approved by the President. Thus by the unconstrained 
action of Congress an appropriation of money was made, which the 
treaty proprio vigore could not effect. The potential opinion of Presi- 
dent Washington did not go to the extent of claiming any conclusive 
effect for a treaty in taxation or appropriation, and conceded the need 
of legislative action, and his opinion was balanced against that of Mr. 
Madison, who, as the reporter of the debates of the Federal Convention 
and the careful observer of its action on its floor, is entitled more than 
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any other of its members to the name of the founder of the Federal 
Constitution. : 

The next precedent to which attention may be called is the action 
taken on the treaty of Ghent, made in 1815, with Great Britain. 

That treaty contained stipulations as to the duties on articles im- 
ported from Great Britain and as to commerce with that country. 

The President (Madison) by message transmitted the proclamation 
of it, and recommending to Congress such legislation as the convention 
(treaty) called for. (Annals of Congress, 402.) 

After long debate and conferences between the two Houses, a bill was 
passed (3 U. S. Stat. at L., 255), in which Congress modified its duties 
according to the terms of the treaty approved March 1, 1816. 

. The report of Mr. Forsyth, of Georgia, for the managers of the House 
(Annals of Congress, 1816, p. 1018, et seq.), is a full statement of the con- 
tention between the houses and the settlement agreed on. 

The debate was very able in the House, and against the bill (on the 
ground that the treaty did not require legislative action), was conducted 
by Calhoun, of South Carolina, and William Pinkney, of Maryland, and 
others, with masterly force, and for the bill, with equal force, by Lowndes, 
of South Carolina, Randolph, of Virginia, and others. 

The great point made against the bill was that a treaty was a com- 
pact between two nations, which necessarily overrode all legislative 
acts of either, which was answered, as your committee have suggested, 
by holding that it was petitio principii to claim that to be a complete 
compact which depended for its consummate effect upon the concurrence 
of the law-making authority. . 

In all cases to wbich your committee have referred the action was 
like that in the cases of Jay’s treaty and that of Ghent. 

One other case has been cited of the action of President Jackson in 
December, 1834. (Annual Register, 1834, Public Documents, p. 352.) 

He asserted two leading propositions : 

1. That the treaty involved commercial regulations and rates of du- 
ties, which had to be submitted to Congress to be carried into full exe- 
cution. , : 

2. That France having by the treaty (1831) recognized a precedent ob- 
ligation for depredations on our commerce, though her legislative de- 
partment refused to comply with its provisions, should be forced to com- 
ply by acts of retaliation. This is assumed to be a concession by the 
President in respect to the effect of the treaty on the national faith of 
France, without the concurrence of her legislative department, that a 
like construction should prevail as to our Constitution. 

It is obvious that had the obligation of France been created by the 
treaty, instead of being only recognized by it as a pre-existing obliga- 
tion, the conclusion would have been just. But President Jackson in- 
sisted that it had pre-existed for a long time, and had been too long dis- 
regarded, and that the refusal of the French Chambers to carry out 
the pre-existing obligation, so recognized by the treaty, authorized the 
United States to enforce the prior claim, and not to punish the viola- 
tion of the treaty. And the President further insisted that Congress 
had carried out the treaty of 1831 by enacting commercial and duty 
regulations favorable to France, and which she was receiving, and yet 
refused compliance with her just duty to our people. (See 4 Stat. at 
L., pp. 574-576.) 

The treaty with Mexico was carried into effect by act of Congress. 

In 1844 the Senate considered the Zollverein treaty, and in the report 
of the Committee on Foreign Affairs by Mr. Rufus Choate there is a 
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passage of great force, in which the views already asserted in this re- 


port are well sustained. 
The report says (Senate Journal, first session, Twenty-eighth Con- 


gress, 1843-44, p. 445 et seq.): 


_ The committee, then, are not prepared to satiction so large an innovation upon an- 
cient and uniform practice in respect of the Department of Government by which duties. 
on imports shall beimposed. The convention which has been submitted to the Senate 
chan ges duties which have been laid by law. It changes them either ex directo and 
by its own vigor or it engages the faith of the nation and the faith of the legislature, 
through which the nation acts, to make the change. In either aspect, itis the Pres- 
ident and Senate who, by the instrumentality of negotiation, repeal or materially 
vary regulations of commerce and laws of revenue which Congress had: ordained. 
More than this; the executive department, by the same instrumentality of negotia- 
tion, places it. beyond the power of Congress to exceed the stipulated maximum of 
impost duties for at least three years, whatever exigency may intervene to require it. 

an the judgment of the committee the legislature is the department, of Government 

by which commerce should be regulated and laws of revenue be passed. The Consti- 

~ tution in terms communicates the power to regulate commerce and to impose duties. 
to that department. It communicates it in terms to no other. Without engaging at 
allin an examination of the extent, limits, and objects of the power to make treaties, 
the committee believe that the general rule of our system is indisputably that the 
control of trade and the function of taxing belong, without abridgment or participa- 
tion, to Congress. They infer this from the language of the Constitution, from the 
nature and principles of our Government, from the theory of republican liberty itself, 
from the unvaried practice, evidencing the universal belief of all, in all periods, and 
of all parties and opinions. They think, too, that, as the general rule, the Repre- 
sentatives of the people sitting in their legislative capacity, with open doors, under 
the eye of the country, communicating freely with their constituents, may exercise 
this power more intelligently and more discreetly; may acquire more accurate and 
more minute information concerning the employments and the interest on which this 
description of measures will press, and may better discern what true policy pre- 
scribes and rejects than is within the competence of the Executive department of the 

Government, ë . 

To follow, not to lead; to fulfill, not to ordain the law; to carry in effect, by nego- 
tiation and compact with foreign Governments, the legislative will, when it has been 
announced upon the great subjects of trade and revenue, not to interpose with con- 
trolling influence, not to go forward with too ambitious enterprise—these seem to the 
committee to be the appropriate functions of the Executive. 


The treaty of the United States with Russia March 30, 1867, by which 
Alaska was ceded by Russia to the United States for $7,200,000 in coin. 
After much discussion a committee of conference between the two Houses. 
agreed upon a bill, in which it was recited, referring to the stipulation 
of the treaty for the payment of said sum of money— 

And whereas said stipulations cannot be carried into full force and effect, except 
by legislation, to which the consent of both Houses of Congress is necessary, &c. 

The history of this matter may be seen in 2 Wharton’s International 
Law Digest, 131a. 3 
_ As late as January 20, 1880, this House adopted a resolution in full 
accord with the views maintained in this report, by a vote of 175 to 62. 

These precedents having been examined, it may be well to add that 
‘in no case has it ever been claimed that a tax could be laid or repealed, 
or money taken from the Treasury by a treaty proprio vigore. Intima- 
tions have been thrown out that a treaty put a constraint upon the 
legislative department which made its conformity a matter of moral 
duty, but no one has ever had the temerity to claim that the free wilk 
of the House was impaired in its legislative action in execution of a 
treaty. 

The agreement by the treaty-making authority that something shall 
-be done which Congress alone can do, has never been held binding in 
the United States until Congress has by its free action legislated that 
to be done which the treaty stipulated; and until and unless by express 
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declaration or clear implication the executory act of one of two agents 
is made obligatory on the other, who alone can execute it, no compact 
is consummate from the executory agreement of the one until and un- 
less the other freely consents. 

It remains to refer to the text writers and to the judicial decisions on 
this question. 

In Wheaton’s Elements, page 329, that author says on this point: 


The treaty, when thus ratified, is obligatory upon the contracting States, independ- 
ently of the auxiliary legislative measures which may be necessary on the part of 
either in order to carry it into complete effect. Where, indeed, such auxiliary legis- 
lation becomes necessary, in consequence of some limitation upon the treaty-making power, 
expressed in the fundamental laws of the State, or necessarily implied from the distribution 
of its constitutional powers—such, for example, as a prohibition of alienating the na- 
tional domain—then the treaty may be considered as imperfect in its obligation until 
the national assent has been given in the forms required by the municipal constitu- 
tion. . 


And Mr. Lawrence, the learned annotator of Wheaton, claims no 
more than that “if: the treaty be within the constitutional limits, free 
from fraud, and not destructive of any of the great rights and interests 
of the country, then there is a moral obligation to’grant the aid required.” 
And this accords with Chancellor Kent. (1 Kent, p. 285.) 

Judge Story, in his Commentaries on the Constitution (3 vol., sec. 
1502), says: 


The power “to make treaties” is, by the Constitution, general; and, of course, it 
embraces all sorts of treaties, for peace or war, for commerce or territory, for alliance 
or succors; for indemnity for injuries cr payment of debts; for the recognition and 
enforcement of principles of public law ; and for any other purposes which the policy 
or intereste of independent sovereigns may dictate in their intercourse with each 
other. 

But though the power is thus general and unrestricted, it is not to be so construed 
as to destroy the fundamental laws of the State. A power given by the Constitution 
cannot be construed to authorize a destruction of other powers given in the same in- 
strument. It must be construed, therefore, in subordination to it; and cannot super- 
sede or interfere with any other of its fundamental provisions. Each is equally ob- 
ligatory and of paramount authority within its scope; and no one embraces a right 
to annihilate any other. A treaty to change the organization of the Government or 
annihilate its sovereignty, to overturn its republican form, or to deprive it of its con- 
stitutional powers, would be void; because it would destroy what it was designed 
merely to fulfill, the will of the people. Whether there are any other restrictions 
necessarily growing out of the structure of the government will remain to be consid- 
ered whenever the exigency shall arise. (See also 1 Tucker’s Black’s App., 332, 333.) 


In Foster v. Neilson, 2 Peters, 314, Marshall, C. J., says: 


A treaty is, in its nature, a contract between two nations, not a legislative act, and 
does not generally effect of itself the object to be accomplished, but is carried into 
execution by the sovereign power of the respective parties to the instrument. Inthe 
United States the Constitution declares a treaty to be the law of the land. Ib is, con- 
sequently, to be regarded in courts of justice as equivalent to an act of the legisla- 
ture whenever it operates of itself, without any legislative provision. But when the 
terms of the stipulation import a contract, when either of the parties engages to per- 
form a particular act, the treaty addresses itself to the political, not the judicial de- 
partment, and the legislature must execute the contract before it can become a rule 
tor the court. ; 


In Turner v. The American Baptist Union, 5 McLean’s Circuit Court 
Reports, 344 (decided in 1852), Mr. Justice McLean said : 


A treaty under the Federal Constitution is declared to be the supreme law of the 
land. This unquestionably applies to all treaties where the treaty making power, 
without the aid of Congress, can carry it into effect. It is not, however, and cannot 
be the supreme law of the land where the concurrence of Congress is necessary to give 
it effect. Until this power is exercised, as where the appropriation of money is re- 
quired, the treaty is not perfect. It is not operative, in the sense of the Constitution, 
as money cannot be appropriated by the treaty-making power. Thisresults from the 
limitations of onr Government. The action of no Department of the Government can 
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be regarded as a law untilit shall have all the sanctions required by the Constitution 
to make it such. As well might it be contended that an ordinary act of Congress, 
without the signature of the President, was a Jaw as that a treaty which engages to 
pay a sum of money is in itself a law. ` 

And in such a case the representatives of the people and States exercise their own 
judgments in granting or withholding the money. They act upon their own respon- 
sibility, and not upon the responsibility of the treaty-making power. It cannot bind 
or control the legislative action in this respect, and every foreign Government may 
be presumed to know that, so far as the treaty stipulates to pay money, the legisla- 
tive sanction is required. 

A promise in a treaty with Russia as to a particular rate of duty was 
considered: by the late Judge Curtis, in Taylor v. Morton, 2 Curtis’s 
Circuit Court Reports, 454, decided in 1855. He said, after quoting the 
second section of the fourth article of the Constitution, as to the su- 
premacy of the Constitution and laws of the United States made in 
pursuance thereof, and treaties made under the authority of the United 
States (and remark, in passing, it does not say by the President and 
Senate, but under the authority of the United States; thatis, with the 
sanction of that law which is necessary and proper to carry the treaty 
into effect) : 

There is nothing in the language of this clause which enables us to say that in the 
case supposed the treaty, and not the act of Congress, is to afford the rule. * * * 
This provision of our Constitution has made treaties part of our municipal law. But 
it has not assigned to them any particular degree of authority in our municipal law, 
nor declared whether laws so enacted shall or shall not be paramount to laws other- 
wise enacted. ; 


And after holding that a treaty and its obligatory force as between 
the United States and the foreign nation is a question for the political 
and not the judicial department, he says: 

There is nothing in the mere fact that a treaty is a law which would prevent Con- 
gress from repealing it. : 

And again: f 7 

To refuse to execute a treaty for reasons which approve themselves to the conscien- 
tious judgment of the nation is a matter of the utmost gravity and delicacy; but the 
power to do so is a prerogative, of which no nation can be deprived without deeply 
-affecting its independence. That the people of the United States have deprived their 
Government of this power in any case I do not believe. That it must reside some- 
where, and be applicable to all cases, I am convinced. I feel no doubt that it be- 
longs to Congress. i ` 

The decision was, that a law of Congress could repeal a treaty. 

And finally, in thé Cherokee Tobacco, 11 Wallace, 616 (decided in 
1870), Swayne, justice, speaking for the Supreme Court, and citing the 
case of Taylor v. Morton, already quoted with approval, said : 

A treaty may supersede a prior act of Congress, and an act of Congress may super- 
sede a prior treaty. y 

It is proper to say that the case did not decide the first branch of this 
proposition, but only the latter. The latter was decided, the former 
was obiter dictum. 

And speaking of the power to regulate commerce and lay duties, he 
says: i i 

But it cannot be admitted that-these powers can be or were expected to be exerted 
under all circumstances which might possibly occur in the life of a nation in subor- 
dination to an existing treaty; nor that the only modes of escape from the effect of 
an existing treaty, were the consent of the other party to it, or a declaration of war. 

The case of Head Money, 112 U. S. R., 580, confirms these views. 

These decisions seem to settle the question mooted by Mr. Calhoun 
in ‘the debate in 1816, that the supremacy of a treaty over an act of - 
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Congress results necessarily from its being a compact between. two na- 
tions. These decisions adjudge that Congress may repeal a treaty, may 
annul a treaty stipulation with a foreign nation. And Chief Justice 
Marshall, in the passage above quoted, seems to think that a treaty 
which is not eventual (i. e., final, selfeffective),as Mr. Madisonexpresses 
it, it is not operative as law until the legislative act gives it validity. 

In confirmation of the general views submitted, your committee, for 
the benefit of the opinion of a very able constitutional lawyer, refer to 
the case of McLeod in 1842. The British Government offered to protect 
McLeod, on the ground that his act, which resulted in the murder of a 
citizen of the State of New York, was done under the direction of Her 
Majesty. The British Government demanded of Mr. Webster, then our 
Secretary of State, that McLeod, who was arrested and held by the New 
York State authorities to be tried for the murder, should be surrendered 
to the British Government, because his act was an act of war, a publie 
act of that Government, and not an act of a private British subject 
against an American citizen. What said Mr. Webster? 

In substance his reply was: 

I am very sorry to say that such is the organization of our Federal system that Mc- 
Leod is in the hands of State authorities, and no negotiation or action on the part of 
the executive department of the Federal Government can take the man out of the 
hands of the State authorities. 


` It is fair to say that Mr. Calhoun, who so strongly maintained the 
claim of the treaty-making authority in his great Disquisition on Gov- 
ernment has greatly qualified, if not abandoned, these views, and stands 
with the opinions advanced, if this report (Calhoun’s Work, 208.) 

Your committee have thus considered the question on the true inter- 
pretation of the language of the Constitution; upon the construction of 
the Government itself; on the historic development of the Constitution 
from its British original through the Articles of Confederation to its 
present form ; on analogy to the British prototype; on precedents and 
authority; and have come to the conclusion which, though the discus- 
sion has taken a wider range, is confined to the question submitted by 
the resolution referred to the committee. - 

These considerations lead to the special question submitted to the 
committee. . 

The message of the President in answer to the request contained in 
the resolution referred to this committee, with the resolution itself and 
the papers therewith connected, is herein set forth in full. 


To the House of Representatives of the United States : 

In response to the resolution of the House of Representatives adopted on the 22d 
ultimo, calling upon me for “a copy of the treaty or convention proposed to the Sen- 
ate and ratified by that body between the United States and the Government of the 
Hawaiian Islands,” I transmit herewith a report of the Secretary of State, with accom- 
panying papers. 

Itis proper to remark in this relation that no convention whatever has been “agreed 
to and ratified” by “the President and Senate,” as is recited in the preamble to the 
said resolution of the House of Representatives, but that the documents referred to, 
exhibiting the action of the Executive and the Senate, respectively, are communicated 
in compliance with the request of the resolution. ` 

GROVER CLEVELAND. 


EXECUTIVE MANSION, 
February 1, 1887. 


To the President: 

Responding to the resolution of the House of Representatives of the 22d ultimo, re- 
ferred by the President to this Department, the undersigned, Secretary of State, has 
the honor to inclose herewith, with a view to their transmission to the House of Rep- 
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resentatives, should the President deem it proper to do so, a copy of the supplement- 
ary convention signed December 6, 1884, by Frederick T. Frelinghuysen, late Secretary 
of State, and Henry A. P. Carter, envoy extraordinary and minister plenipotentiary 
of His Majesty the King of Hawaii, for a postponement of the term within which 
notification of the termination of the existing convention of January 30, 1875, between” 
the United States and Hawaii may be given by either party to the other, as therein 
provided, which supplementary convention was submitted to the Senate for ratifica- 
tion on December 8, 1884. ; 

The undersigned also submits, with the same view, a copy of the Senate resolution 
amendatory of said supplementary convention, and attested to have received the 
votes of two-thirds of the Senators present, which resolution was communicated by 
the Senate to the Executive on the 20th instant. 

Respectfully submitted. 

T. F. BAYARD. 

DEPARTMENT OF STATE, 3 . 
Washington, February 1, 1887. 


In EXECUTIVE SESSION, SENATE OF THE UNITED STATES, 
January 20, 1887, 


Resolved (two-thirds of the Senators present concurring), That the Senate advise and 
consent to the ratification of the supplementary convention respecting commercial 
reciprocity between the United States of America and the Hawaiian Kingdom, con- 
eluded January 30, 1875, with the following amendments: 

After Article I insert the following as Article II: 

His Majesty the King of the Hawaiian Islands grants to the Government of the United 
States the exclusive right to enter the harbor of Pearl River, in the island of Oahu, and to 
establish and maintain there a coaling and repair station for the use of vessels of the United 
States, and to that end the United States may improve the entrance to said harbor and do all 
other things needful to the purpose aforesaid. 

Change the number of Article II in the original so. that it will read Article III. 


Attest: 
ANSON G. McCOOK, 
Secretary. 


Supplementary Convention to limit the duration of the Convention respecting commercial 
reciprocity between the United States of America and the Hawaiian Kingdom, concluded 
January 30, 1875. 


Whereas a Convention was concluded between the United States of America and 
His Majesty the King of the Hawaiian Islands, on the thirtieth day of January 1875, 
concerning coimmercial reciprocity, which by the fifth article thereof, was to con- 
tinue in force for seven years from the date after it wasto come into operation, and 
further, until the expiration of twelve months after either of the High Contracting 
Parties should give notice to the other of its wish to terminate the same; and 

Whereas, the High Contracting Parties consider that the increase and consolida- 
tion of their mutual commercial interests would be better promoted by the definite 
limitation of the duration of the said Convention ; 

Therefore, the President of the United States of America, and His Majesty the 
King of the Hawaiian Islands, have appointed : 

The President of the United States of America, Frederick T. Frelinghuysen, Sec- 
retary of State; and 

His Majesty the King of the Hawaiian Islands, Henry A. P. Carter, accredited to 
the Government of the United States, as His Majesty’s Envoy Extraordinary and 
Minister Plenipotentiary ; 

. Who, having exchanged their respective powers, which were found sufficient and 
in due form, have agreed upon the following articles: ' 


ARTICLE I. 


The High Contracting Parties agree, that the time fixed for the duration of the 
said Convention, shall be definitely extended for a term of seven years from the date 
of the exchange of ratifications hereof, and further, until the expiration of twelve 
months after either of the High Contracting Parties shall give notice to the other of 
its wish to terminate the same, each of the High Contracting Parties being at liberty 
to give such notice to the other at the end of the said term of seven years or at any 
time thereafter. 
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ARTICLE IT, 


The present Convention shall be ratified and the ratifications exchanged at Wash- 
ington, as soon as possible. 


In witness whereof, the respective Plenipotentiaries have signed the present Con- 
vention in duplicate, and have hereunto affixed their respective seals. : 
Done at the city of Washington the 6th day of. December in the year of our Lord 


1884, 
FRED’K T. FRELINGHUYSEN. [1 8.] 
HENRY A. P. CARTER. [t 8.] 


From these papers it appears— 

(1) That a supplementary convention was agreed to on the 6th day 
of December, 1884, by the Secretary of State, Mr. Frelinghuysen, and 
Mr. Carter, envoy extraordinary of the King of the Hawaiian Islands; 
and the said convention was to be ratified and the ratifications exchanged 
at Washington as soon as possible. 

(2) The said convention has not been agreed to and ratified by the 
President and Senate—the late President Arthur nor the new President 
Cleveland never having made the same. j 

(3) It is true the Senate has advised and consented to said conven- 
tion, with an amendment, but the President has not acted thereon, nor 
has the Government of the Hawaiian Islands. 

(4) The convention proposes an additional term of seven years for the 
duration of the original treaty, by which duties on articles imported 
into the United States from the Hawaiian Islands were regulated, and 
this “definite extension” is proposed to be done without the consent ot 
this House and without a law of Congress. The original treaty was 
conditioned for its effect in an act of Oongress. That act sanctioned 
the terms of the treaty for seven years. This supplementary convention 
extends its operations for seven years more, and does not condition this 
extension in an act of Congress. This, if conceded, would involve the 
power of indefinite extension without an act of Congress, and is liable 
to all the objections urged in the previous part of this report. In truth, 
its concession would virtually surrender the domain of tariff regulations 
to the treaty-making authority of the President and Senate. 

It may be said that Congress has power to repeal the treaty, and that 
this House may thus exercise its constitutional functions, but the answer 
to this is palpable. The President and Senate assume to make a treaty 
having all the force of a law without consent of this House, and that 
it shall so continue until repealed by a law which must be passed by 
this House, with the concurrence of the Senate already committed to 
the treaty it has advised and consented to, and with the approval of 
the President who has made the treaty he thus consents to annul. This 
is a mockery of the power of the House. Its essential assent to a cus- 
toms law is exchanged for a dissent to a treaty, which is wholly inef- 
fectual against the treaty, unless those who made, advised, and con- 
sented to it shall agree to unmake it. The concurrent wills of both 
Houses and of the President to the imposition of a duty are substituted 
by a treaty having the force of law, which imposes the duty despite the 
dissent of the House, unless President and Senate agree to relinquish it. 

Your committee believe that this is a radical change in the equilib- 
rium of the Constitution, which, unless reversed, will become danger- 
ous to the rights of the people, by promoting the intervention of foreign 
nations in our domestic policy of taxation, through the agency of a 
minority of the tax-payers of the country. 
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Your committee, therefore, with grèat respect, recommend the adop 
tion of the following resolutions : , 

“(1) That the President, by and with the advice and consent of the 
Senate, cannot negotiate a treaty which shall be binding on the United 
States, whereby duties on imports are to be regulated, either by im- 
posing or remitting, increasing or decreasing them, without the sanction 
of an act of Congress; and that the extension of the term for the oper- 
ation of the original treaty or convention with the Government of the 
Hawaiian Islands, proposed by the supplementray convention of De- 
cember 6, 1884, will not be binding on the United States without like 
sanction, which was provided for in the original treaty and convention, 
and was given by act of Congress. 

“ (2) That the President is respectfully requested to withhold final 
action upon the proposed convention, and to condition its final ratifi- 
cation upon the sanction of an act of Congress, in respect of the duties 
upon articles to be imported from the Hawaiian Islands.” 


R) 
H. R. 2—58 


